COUR INTERNATIONALE DE JUSTICE

RECUEIL DES ARRETS,
AVIS CONSULTATIFS ET ORDONNANCES

REPARATION DES DOMMAGES
SUBIS AU SERVICE
DES NATIONS UNIES

AVIS CONSULTATIF DU 11 AVRIL 1949

1949

INTERNATIONAL COURT OF JUSTICE

REPORTS OF JUDGMENTS,
ADVISORY OPINIONS AND ORDERS

REPARATION FOR INJURIES
SUFFERED IN THE SERVICE
OF THE UNITED NATIONS

ADVISORY OPINION OF APRIL 11th, 1949

SOCIETE D’EDITIONS A. W. SIJTHOFF'S

LEYDE LEYDEN
A. W. SIJTHOFF PUBLISHING COMPANY



*
* *

The questions asked of the Court relate to the “‘capacity to bring
an international claim’ ; accordingly, we must begin by defining
what is meant by that capacity, and consider the characteristics
of the Organization, so as to determine whether, in general, these
characteristics do, or do not, include for the Organization a right to
present an international claim.

Competence to bring an international claim is, for those possessing
it, the capacity to resort to the customary methods recognized by
international law for the establishment, the presentation and the
settlement of claims. Among these methods may be mentioned
protest, request for an enquiry, negotiation, and request for sub-
mission to an arbitral tribunal or to the Court in so far as this may
be authorized by the Statute.

This capacity certainly belongs to the State ; a State can bring an
international claim against another State. Such a claim takes the
form of a claim between two political entities, equal in law, similar
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in form, and both the direct subjects of international law. It is
dealt with by means of negotiation, and cannot, in the present state
of the law as to international jurisdiction, be submitted to a tribunal,
except with the consent of the States concerned.

When the Organization brings a claim against one of its Members,
this claim will be presented in the same manner, and regulated
by the same procedure. It may, when necessary, be supported
by the political means at the disposal of the Organization. In
these ways the Organization would find a method for securing
the observance of its rights by the Member against which it has
a claim.

But, in the international sphere, has the Organization such
a nature as involves the capacity to bring an international claim ?
In order to answer this question, the Court must first enquire
whether the Charter has given the Organization such a position
that it possesses, in regard to its Members, rights which it is entitled
to ask them to respect. In other words, does the Organization
possess international personality ? This is no doubt a doctrinal
expression, which has so.netimes given rise to controversy. But
it will be used here to mean that if the Organization is recognized
as having that personality, it is an entity capable of availing itself
of obligations incumbent upon its Members.

To answer this question, which is not settled by the actual
terms of the Charter, we must consider what characteristics it
was intended thereby to give to the Organization.

The subjects of law in any legal system are not necessarily
identical in their nature or in the extent of their rights, and their
nature depends upon the needs of the community. Throughout
its history, tue development of international law has been influenced
by the requirements of international life, and the progressive
increase in the collective activities of States has already given rise
to instances of action upon the international plane by certain
entities which are not States. This development culminated
in the establishment in June 1945 of an international organization
whose purposes and principles are specified in the Charter of the
United Nations. But to achieve these ends the attribution of
international personality is indispensable.

The Charter has not been content to make the Organization
created by it merely a centre “‘for harmonizing the actions of nations
in the attainment of these common ends” (Article 1, para. 4).
It has equipped that centre with organs, and has given it special
tasks. It has defined the position of the Members in relation to
the Organization by requiring them to give it every assistance in
any action undertaken by it (Article 2, para. 5), and to accept and
carry out the decisions of the Security Counc1l by authorizing the
General Assembly to make recommendatlom to the Members ;
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by giving the Organization legal capacity and privileges and
immunities in the territory of each of its Members ; and by providing
for the conclusion of agreements between the Orgamzatlon and its
Members. Practice—in particular the conclusion of conventions
to which the Organization is a party—has confirmed this character
of the Organization, which occupies a posmon in certain respects
in detachment from its Members, and which'is under a duty to
remind them, if need be, of certain obligations. It must be added
that the Organization is a political body, charged with political
tasks of an important character, and covering a wide field namely,
the maintenance of international peace and security, the develop-
ment of friendly relations among nations, and the achievement of
international co-operation in the solution of problems of an economic,
social, cultural or humanitarian character (Article 1) ; and in dealing
with its Members it employs political means. The “Convention
on the Privileges and Immunities of the United Nations” of 1946
creates rights and duties between each of the signatories and the
Organization (see, in particular, Section 35). It is difficult to see
how such a convention could operate except upon the international
plane and as between parties possessing international personality.

In the opinion of the Court, the Organization was intended to
exercise and enjoy, and 1s in fact exercising and enjoying,
functions and rights which can only be explained on the basis
of the possecssion of a large measure of international personality
and the capacity to operate upon an international plane. It
is at present the supreme type of international organization, and
1t could not carry out the intentions of its founders 1f it was devoid
of international personalitv, It must be acknowledged that its
Members, by entrusting certain functions to it, with the attendant
duties and responsibilities, have clothed it with the competence
required to enable those functions to be cffectively discharged.

Accordingly, the Court has come to the conclusion that the
Organization is an international person. That is not the same
thing as saying that it is a State, which it certainly is not, or that
its legal personality and rights and duties are 'the same as those
of a State. Still less is it the same thing as saying that it is “a
super-State’’, whatever that expression may mean. It does not
even imply that all its rights and duties must be upon the inter-
national plane, anv more than all the rights and duties of a State
must be upon that plane. What it does mean is that it is a subject
of international law and capable of possessing international rights
and duties, and that it has capacity to maintain its rights by
bringing international claims.

The next question is whether the sum of the international rights
of the Organization comprises the right to bring the kind of inter-
national claim described in the Request for this Opinion. That
1s a claim against a State to obtain reparation in respect of the
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damage caused by the injury of an agent of the Organization in
the course of the performance of his duties. Whereas a State
possesses the totality of international rights and duties recognized
by international law, the rights and duties of an entity such as
the Organization must depend upon its purposes and functions
as specified or implied in its constituent documents and developed
in practice. The functions of the Organization are of such a
character that they could not be effectively discharged if they
involved the concurrent action, on the international plane, of
fifty-eight or more Foreign Offices, -and the Court concludes that
the Members have endowed the Organization with capacity to
bring international claims when necessitated by the discharge of
its functions.

What is the position as regards the claims mentioned in the
request for an opinion ? Question I is divided into two points,
which must be considered in turn.

*
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