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CHAPTER 4 DOCUMENTS

Bill of Rights of the United States

Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment II

A well regulated Militia, being necessary to the security of a free State, the right of the people
to keep and bear Arms, shall not be infringed.

Amendment IIT

No Soldier shall, in time of peace be quartered in any house, without the consent of the
Owner, nor in time of war, but in a manner to be prescribed by law.

Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause, supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall private property be taken for public use,
without just compensation.
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Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime shall have been committed,
which district shall have been previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the Assistance of
Counsel for his defence.

Amendment VII

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined
in any Court of the United States, than according to the rules of the common law.
Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.

Amendments previous to the Reconstruction

Amendment XI

The Judicial power of the United States shall not be construed to extend to any suit in law or
equity, commenced or prosecuted against one of the United States by Citizens of another
State, or by Citizens or Subjects of any Foreign State.

Amendment XII

The Electors shall meet in their respective states, and vote by ballot for President and Vice-
President, one of whom, at least, shall not be an inhabitant of the same state with themselves;
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they shall name in their ballots the person voted for as President, and in distinct the person
voted for as Vice-President, and they shall make distinct lists of all persons voted for as
President, and of all persons voted for as Vice-President, and of the number of votes for each,
which lists they shall sign and certify, and transmit sealed to the seat of the government of
the United States, directed to the President of the Senate;— The President of the Senate shall,
in the presence of the Senate and House of Representatives, open all the certificates and the
votes shall then be counted;— The person having the greatest number of votes for President,
shall be the President, if such number be a majority of the whole number of Electors
appointed; and if no person have such majority, then from the persons having the highest
numbers not exceeding three on the list of those voted for as President, the House of
Representatives shall choose immediately, by ballot, the President. But in choosing the
President, the votes shall be taken by states, the representation from each state having one
vote; a quorum for this purpose shall consist of a member or members from two-thirds of the
states, and a majority of all the states shall be necessary to a choice. {And if the House of
Representatives shall not choose a President whenever the right of choice shall devolve upon
them, before the fourth day of March next following, then the Vice-President shall act as
President, as in the case of the death or other constitutional disability of the President.}* The
person having the greatest number of votes as Vice-President, shall be the Vice-President, if
such number be a majority of the whole number of Electors appointed, and if no person have
a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-
President; a quorum for the purpose shall consist of two-thirds of the whole number of
Senators, and a majority of the whole number shall be necessary to a choice. But no person
constitutionally ineligible to the office of President shall be eligible to that of Vice-President
of the United States.

Syllabus of Supreme Court Decisions

Marbury v. Madison, 5 U.S. 137 (1803)

Syllabus (Legal Information Institute of Cornell University)
Argued: February 11, 1803 — Decided: February 24, 1803

The clerks of the Department of State of the United States may be called upon to give
evidence of transactions in the Department which are not of a confidential character.

The Secretary of State cannot be called upon as a witness to state transactions of a
confidential nature which may have occurred in his Department. But he may be called upon
to give testimony of circumstances which were not of that character.

Clerks in the Department of State were directed to be sworn, subject to objections to
questions upon confidential matters.

Some point of time must be taken when the power of the Executive over an officer, not
removable at his will, must cease. That point of time must be when the constitutional power

1 Superseded by Section 3 of Amendment XX.
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of appointment has been exercised. And the power has been exercised when the last act
required from the person possessing the power has been performed. This last act is the
signature of the commission.

If the act of livery be necessary to give validity to the commission of an officer, it has been
delivered when executed, and given to the Secretary of State for the purpose of being sealed,
recorded, and transmitted to the party.

In cases of commissions to public officers, the law orders the Secretary of State to record
them. When, therefore, they are signed and sealed, the order for their being recorded is
given, and, whether inserted into the book or not, they are recorded.

When the heads of the departments of the Government are the political or confidential
officers of the Executive, merely to execute the will of the President, or rather to act in cases
in which the Executive possesses a constitutional or legal discretion, nothing can be more
perfectly clear than that their acts are only politically examinable. But where a specific duty is
assigned by law, and individual rights depend upon the performance of that duty, it seems
equally clear that the individual who considers himself injured has a right to resort to the
laws of his country for a remedy.

The President of the United States, by signing the commission, appointed Mr. Marbury a
justice of the peace for the County of Washington, in the District of Columbia, and the seal of
the United States, affixed thereto by the Secretary of State, is conclusive testimony of the
verity of the signature, and of the completion of the appointment; and the appointment
conferred on him a legal right to the office for the space of five years. Having this legal right
to the office, he has a consequent right to the commission, a refusal to deliver which is a plain
violation of that right for which the laws of the country afford him a remedy.

To render a mandamus a proper remedy, the officer to whom it is directed must be one to
whom, on legal principles, such writ must be directed, and the person applying for it must be
without any other specific remedy.

Where a commission to a public officer has been made out, signed, and sealed, and is
withheld from the person entitled to it, an action of detinue for the commission against the
Secretary of State who refuses to deliver it is not the proper remedy, as the judgment in
detinue is for the thing itself, or its value. The value of a public office, not to be sold, is
incapable of being ascertained. It is a plain case for a mandamus, either to deliver the
commission or a copy of it from the record.

To enable the Court to issue a mandamus to compel the delivery of the commission of a
public office by the Secretary of State, it must be shown that it is an exercise of appellate
jurisdiction, or that it be necessary to enable them to exercise appellate jurisdiction.

It is the essential criterion of appellate jurisdiction that it revises and corrects the
proceedings in a cause already instituted, and does not create the cause.

The authority given to the Supreme Court by the act establishing the judicial system of the

United States to issue writs of mandamus to public officers appears not to be warranted by
the Constitution.
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It is emphatically the duty of the Judicial Department to say what the law is. Those who apply
the rule to particular cases must, of necessity, expound and interpret the rule. If two laws
conflict with each other, the Court must decide on the operation of each.

If courts are to regard the Constitution, and the Constitution is superior to any ordinary act
of the legislature, the Constitution, and not such ordinary act, must govern the case to which
they both apply.

At the December Term, 1801, William Marbury, Dennis Ramsay, Robert Townsend Hooe,
and William Harper, by their counsel, [p138] severally moved the court for a rule to James
Madison, Secretary of State of the United States, to show cause why a mandamus should not
issue commanding him to cause to be delivered to them respectively their several
commissions as justices of the peace in the District of Columbia. This motion was supported
by affidavits of the following facts: that notice of this motion had been given to Mr. Madison;
that Mr. Adams, the late President of the United States, nominated the applicants to the
Senate for their advice and consent to be appointed justices of the peace of the District of
Columbia; that the Senate advised and consented to the appointments; that commissions in
due form were signed by the said President appointing them justices, &c., and that the seal of
the United States was in due form affixed to the said commissions by the Secretary of State;
that the applicants have requested Mr. Madison to deliver them their said commissions, who
has not complied with that request; and that their said commissions are withheld from them;
that the applicants have made application to Mr. Madison as Secretary of State of the United
States at his office, for information whether the commissions were signed and sealed as
aforesaid; that explicit and satisfactory information has not been given in answer to that
inquiry, either by the Secretary of State or any officer in the Department of State; that
application has been made to the secretary of the Senate for a certificate of the nomination of
the applicants, and of the advice and consent of the Senate, who has declined giving such a
certificate; whereupon a rule was made to show cause on the fourth day of this term. This
rule having been duly served, [p139]

Mr. Jacob Wagner and Mr. Daniel Brent, who had been summoned to attend the court, and
were required to give evidence, objected to be sworn, alleging that they were clerks in the
Department of State, and not bound to disclose any facts relating to the business or
transactions of the office.

The court ordered the witnesses to be sworn, and their answers taken in writing, but
informed them that, when the questions were asked, they might state their objections to
answering each particular question, if they had any.

Mr. Lincoln, who had been the acting Secretary of State, when the circumstances stated in
the affidavits occurred, was called upon to give testimony. He objected to answering. The
questions were put in writing.

The court said there was nothing confidential required to be disclosed. If there had been, he
was not obliged to answer it, and if he thought anything was communicated to him
confidentially, he was not bound to disclose, nor was he obliged to state anything which
would criminate himself.

The questions argued by the counsel for the relators were, 1. Whether the Supreme Court can
award the writ of mandamus in any case. 2. Whether it will lie to a Secretary of State, in any
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case whatever. 3. Whether, in the present case, the Court may award a mandamus to James
Madison, Secretary of State.

(The complete document can be found in
<http://www.law.cornell.edu/supct/html/historics/USSC_CR_0005_0137_ZS.html>
[verified May 30, 2012].)

McCulloch v. Maryland, 17 U.S. 316 (1819)

Syllabus (Legal Information Institute of Cornell University)
Argued: February 22-27, March 1-3, 1819 — Decided: March 6, 1819
Congress has power to incorporate a bank.

The Act of the 10th of April, 1816, ch. 44, to "incorporate the subscribers to the Bank of the
United States" is a law made in pursuance of the Constitution.

The Government of the Union, though limited in its powers, is supreme within its sphere of
action, and its laws, when made in pursuance of the Constitution, form the supreme law of
the land.

There is nothing in the Constitution of the United States similar to the Articles of
Confederation, which exclude incidental or implied powers.

If the end be legitimate, and within the scope of the Constitution, all the means which are
appropriate, which are plainly adapted to that end, and which are not prohibited, may
constitutionally be employed to carry it into effect.

The power of establishing a corporation is not a distinct sovereign power or end of
Government, but only the means of carrying into effect other powers which are sovereign.
Whenever it becomes an appropriate means of exercising any of the powers given by the
Constitution to the Government of the Union, it may be exercised by that Government.

If a certain means to carry into effect of any of the powers expressly given by the Constitution
to the Government of the Union be an appropriate measure, not prohibited by the
Constitution, the degree of its necessity is a question of legislative discretion, not of judicial
cognizance.

The Bank of the United States has, constitutionally, a right to establish its branches or offices
of discount and deposit within any state.

The State within which such branch may be established cannot, without violating the
Constitution, tax that branch.

The State governments have no right to tax any of the constitutional means employed by the
Government of the Union to execute its constitutional powers.
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The States have no power, by taxation or otherwise, to retard, impede, burthen, or in any
manner control the operations of the constitutional laws enacted by Congress to carry into
effect the powers vested in the national Government.

This principle does not extend to a tax paid by the real property of the Bank of the United
States in common with the other real property in a particular state, nor to a tax imposed on
the proprietary interest which the citizens of that State may hold in this institution, in
common with other property of the same description throughout the State.

This was an action of debt, brought by the defendant in error, John James, who sued as well
for himself as for the State of Maryland, in the County Court of Baltimore County, in the said
State, against the plaintiff in error, McCulloch, to recover certain penalties, under the act of
the Legislature of Maryland hereafter mentioned. Judgment being rendered against the
plaintiff in error, upon the following statement of facts agreed and submitted to the court by
the parties, was affirmed by the Court of Appeals of the State of Maryland, the highest court
of law of said State, and the cause was brought by writ of error to this Court.

It is admitted by the parties in this cause, by their counsel, that there was passed, on the 10th
day of April, 1816, by the Congress of the United States, an act entitled, "an act to incorporate
the subscribers to the Bank of the United States;" and that there was passed on the 11th day
of February, 1818, by the General Assembly of Maryland, an act, entitled, "an act to impose a
tax on all banks, or branches thereof, in the State of Maryland, not chartered by the
legislature," [p318] which said acts are made part of this Statement, and it is agreed, may be
read from the statute books in which they are respectively printed. It is further admitted that
the President, directors and company of the Bank of the United States, incorporated by the
act of Congress aforesaid, did organize themselves, and go into full operation, in the City of
Philadelphia, in the State of Pennsylvania, in pursuance of the said act, and that they did on
the __ day of 1817, establish a branch of the said bank, or an office of discount and
deposit, in the City of Baltimore, in the State of Maryland, which has, from that time until the
first day of May 1818, ever since transacted and carried on business as a bank, or office of
discount and deposit, and as a branch of the said Bank of the United States, by issuing bank
notes and discounting promissory notes, and performing other operations usual and
customary for banks to do and perform, under the authority and by the direction of the said
President, directors and company of the Bank of the United States, established at
Philadelphia as aforesaid. It is further admitted that the said President, directors and
company of the said bank had no authority to establish the said branch, or office of discount
and deposit, at the City of Baltimore, from the State of Maryland, otherwise than the said
State having adopted the Constitution of the United States and composing one of the States
of the Union. It is further admitted that James William McCulloch, the defendant below,
being the cashier of the said branch, or office of discount and [p319] deposit did, on the
several days set forth in the declaration in this cause, issue the said respective bank notes
therein described, from the said branch or office, to a certain George Williams, in the City of
Baltimore, in part payment of a promissory note of the said Williams, discounted by the said
branch or office, which said respective bank notes were not, nor was either of them, so issued
on stamped paper in the manner prescribed by the act of assembly aforesaid. It is further
admitted that the said President, directors and company of the Bank of the United States,
and the said branch, or office of discount and deposit have not, nor has either of them, paid
in advance, or otherwise, the sum of $15,000, to the Treasurer of the Western Shore, for the
use of the State of Maryland, before the issuing of the said notes, or any of them, nor since
those periods. And it is further admitted that the Treasurer of the Western Shore of
Maryland, under the direction of the Governor and Council of the said State, was ready, and
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offered to deliver to the said President, directors and company of the said bank, and to the
said branch, or office of discount and deposit, stamped paper of the kind and denomination
required and described in the said act of assembly.

The question submitted to the Court for their decision in this case is as to the validity of the
said act of the General Assembly of Maryland on the ground of its being repugnant to the
Constitution of the United States and the act of Congress aforesaid, or to one of them. Upon
the foregoing statement of facts and the pleadings in this cause (all errors in [p320] which
are hereby agreed to be mutually released), if the Court should be of opinion that the
plaintiffs are entitled to recover, then judgment, it is agreed, shall be entered for the plaintiffs
for $2,500 and costs of suit. B ut if the Court should be of opinion that the plaintiffs are not
entitled to recover upon the statement and pleadings aforesaid, then judgment of non pros
shall be entered, with costs to the defendant.

It is agreed that either party may appeal from the decision of the County Court to the Court of
Appeals, and from the decision of the Court of Appeals to the Supreme Court of the United
States, according to the modes and usages of law, and have the same benefit of this statement
of facts in the same manner as could be had if a jury had been sworn and impanneled in this
cause and a special verdict had been found, or these facts had appeared and been stated in an
exception taken to the opinion of the Court, and the Court's direction to the jury thereon.

Copy of the act of the Legislature of the State of Maryland, referred to in the preceding
Statement.

An act to impose a tax on all banks or branches thereof, in the State of Maryland not
chartered by the legislature

Be it enacted by the General Assembly of Maryland that if any bank has established or shall,
without authority from the State first had and obtained establish any branch, office of
discount and [p321] deposit, or office of pay and receipt in any part of this State, it shall not
be lawful for the said branch, office of discount and deposit, or office of pay and receipt to
issue notes, in any manner, of any other denomination than five, ten, twenty, fifty, one
hundred, five hundred and one thousand dollars, and no note shall be issued except upon
stamped paper of the following denominations; that is to say, every five dollar note shall be
upon a stamp of ten cents; every ten dollar note, upon a stamp of twenty cents; every twenty
dollar note, upon a stamp of thirty cents; every fifty dollar note, upon a stamp of fifty cents;
every one hundred dollar note, upon a stamp of one dollar; every five hundred dollar note,
upon a stamp of ten dollars; and every thousand dollar note, upon a stamp of twenty dollars;
which paper shall be furnished by the Treasurer of the Western Shore, under the direction of
the Governor and Council, to be paid for upon delivery; provided always that any institution
of the above description may relieve itself from the operation of the provisions aforesaid by
paying annually, in advance, to the Treasurer of the Western Shore, for the use of State, the
sum of $15,000.

And be it enacted that the President, cashier, each of the directors and officers of every
institution established or to be established as aforesaid, offending against the provisions
aforesaid shall forfeit a sum of $500 for each and every offence, and every person having any
agency in circulating any note aforesaid, not stamped as aforesaid directed, shall forfeit a
sum not exceeding $100, [p322] every penalty aforesaid to be recovered by indictment or
action of debt in the county court of the county where the offence shall be committed, one-
half to the informer and the other half to the use of the State.
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And be it enacted that this act shall be in full force and effect from and after the first day of
May next. [p400]

(The complete document can be found in

<http://www.law.cornell.edu/supct/html/historics/USSC_CR_0017_0316_ZS.html>
[verified May 30, 2012].)

Gibbons v. Ogden, 22 U.S. 1 (1824)

Syllabus (Legal Information Institute of Cornell University)

Argued: February 4-7, 9, 1824 — Decided: March 2, 1824

The laws of New York granting to Robert R. Livingston and Robert Fulton the exclusive right
of navigating the waters of that State with steamboats are in collision with the acts of
Congress regulating the coasting trade, which, being made in pursuance of the Constitution,
are supreme, and the State laws must yield to that supremacy, even though enacted in
pursuance of powers acknowledged to remain in the States.

The power of regulating commerce extends to the regulation of navigation.

The power to regulate commerce extends to every species of commercial intercourse between
the United States and foreign nations, and among the several States. It does not stop at the
external boundary of a State.

But it does not extend to a commerce which is completely internal.

The power to regulate commerce is general, and has no limitations but such as are prescribed
in the Constitution itself.

The power to regulate commerce, so far as it extends, is exclusively bested in Congress, and
no part of it can be exercised by a State.

A license under the acts of Congress for regulating the coasting trade gives a permission to
carry on that trade.

State inspection laws, health laws, and laws for regulating the internal commerce of a State,
and those which respect turnpike roads, ferries, &c. are not within the power granted to
Congress.

The license is not merely intended to confer the national character.

The power of regulating commerce extends to navigation carried on by vessels exclusively
employed in transporting passengers.

The power of regulating commerce extends to vessels propelled by steam or fire as well as to
those navigated by the instrumentality of wind and sails.
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Aaron Ogden filed his bill in the Court of Chancery of that State, against Thomas Gibbons,
setting forth the several acts of the Legislature thereof, enacted for the purpose of securing to
Robert R. Livingston and Robert Fulton the [p2] exclusive navigation of all the waters within
the jurisdiction of that State, with boats moved by fire or steam, for a term of years which has
not yet expired, and authorizing the Chancellor to award an injunction restraining any
person whatever from navigating those waters with boats of that description. The bill stated
an assignment from Livingston and Fulton to one John R. Livingston, and from him to the
complainant, Ogden, of the right to navigate the waters between Elizabethtown, and other
places in New Jersey, and the City of New York, and that Gibbons, the defendant below, was
in possession of two steamboats, called the Stoudinger and the Bellona, which were actually
employed in running between New York and Elizabethtown, in violation of the exclusive
privilege conferred on the complainant, and praying an injunction to restrain the said
Gibbons from using the said boats, or any other propelled by fire or steam, in navigating the
waters within the territory of New York. The injunction having been awarded, the answer of
Gibbons was filed, in which he stated that the boats employed by him were duly enrolled and
licensed to be employed in carrying on the coasting trade under the Act of Congress, passed
the 18th of February, 1793, c. 3. entitled, "An act for enrolling and licensing ships and vessels
to be employed in the coasting trade and fisheries, and for regulating the same." And the
defendant insisted on his right, in virtue of such licenses, to navigate the waters between
Elizabethtown and the City of New York, the said acts of the Legislature of the [p3] State of
New York to the contrary notwithstanding. At the hearing, the Chancellor perpetuated the
injunction, being of the opinion that the said acts were not repugnant to the Constitution and
laws of the United States, and were valid. This decree was affirmed in the Court for the Trial
of Impeachments and Correction of Errors, which is the highest Court of law and equity in
the State, before which the cause could be carried, and it was thereupon brought to this Court
by appeal. [p186]

(The complete document can be found in

<http://www.law.cornell.edu/supct/html/historics/USSC_CR_0022_0001_Z0O.html>
[verified May 30, 2012].)
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